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BeforeVALIHURA, VAUGHN, andSEITZ, Justices.
ORDER

This 2£"' day of April, 2017, upon consideration of oral@rgent, the briefs,
and the record below, it appears to the Court that:

(1) Donna F. Walls and Collin Walls (“Plaintiffs”) filea complaint in
Superior Court against Ford Motor Company (“Fordlleging that Ford was
negligent in failing to warn John W. Walls, Jr. (fMNalls”) of the dangers posed
by servicing asbestos brake parts in Ford vehicldgee complaint alleged that Mr.
Wallls, the husband and father of the Plaintiffs winarked on Ford and other

makes of vehicles for a living, died from expostioeasbestos due to Ford’'s



negligence. Before trial, Ford moved for summaiggment on liability, claiming
that Ford had no duty to warn Mr. Walls about akiseseplacement brake parts
manufactured by third party parts suppliers, anat tRlaintiffs had failed to
produce evidence that Mr. Walls had been exposeahyoFord asbestos brake
parts. The Superior Court granted the motion m, paling that Ford had no duty
to warn Mr. Walls about the dangers associated thitld party replacement brake
parts. The court denied the remainder of the motidhe case then went to trial
limited to negligence claims directed at Ford’sggoral and replacement asbestos
brake parts. The jury determined that Ford wasnegfigent for failing to warn
Mr. Walls about the dangers associated with Fowliginal or replacement
asbestos brake parts.

(2) The Plaintiffs have not appealed the jury’s verdictstead, they have
appealed the Superior Court’s partial summary juslgimdecision relating to
asbestos replacement brake parts made by thirg gappliers. They argue that
the Superior Court erred when it granted partiah®ary judgment because Ford
had a duty to warn Mr. Walls about the hazards aated with servicing
replacement asbestos brake parts manufactureditoy glrties and installed in
Ford vehicles.

(3) We need not reach the central question presentedisnappeal—

whether an automobile manufacturer such as Fordahdsty to warn about the



dangers associated with replacement brake partsfawared by third parties for
use in its vehicles—because the jury has deterntimetd=ord was not negligent in
failing to warn Mr. Walls about the dangers poseg Ford original and
replacement asbestos brake parts. If Ford wasiegligent for failing to warn
about the dangers associated with its originalrapthcement asbestos brake parts,
it could not have been negligent in failing to watvyout the dangers of third party
asbestos replacement brake parts. Thus, any grréne summary judgment
decision would be harmless error. We thereforenafthe decision of the Superior
Court.

(4) Mr. Walls spent the majority of his career as ato@uotive mechanic
at his family’s service station. From the late @96the service station serviced
brakes on Chevrolet and Ford vehicles. Mr. Wallsked at the service station
full-time after he graduated high school in 19%/hen his father retired in 1986,
Mr. Walls and another relative bought the servieeter.

(5) Mr. Walls regularly completed brake work on Fordhites,
including removing and installing original Ford aradtermarket brake parts.
Plaintiffs alleged that during this time, all brandf replacement brake parts for
Ford vehicles contained asbestos, and that Ford amase that there was no

alternative to asbestos-containing brake parts.



(6) Mr. Walls contracted mesothelioma and died on J26y 2012.
Plaintiffs filed suit in the Superior Court in Jamy 2014 alleging Ford was
negligent for failing to warn about the dangerseshoving and replacing asbestos-
containing brake parts from its vehicfeOn July 29, 2015, after a lengthy period
of discovery, Ford moved for summary judgment. dFargued that Plaintiffs had
failed to produce evidence that Mr. Walls had begmosed to any Ford asbestos-
containing brake parts, and that it had no dutyw@arn when third party
replacement brake parts were used. The Superiort @oanted Ford’s motion in
part. Relying on its earlier ruling Bernhardt v. Ford Motor Comparfythe court
held that:

Ford would not be obligated to warn [about] thek rif asbestos

exposure from replacement parts that it did not ufecture, even

though the plaintiff has argued that Ford vehickere sold with
asbestos components installed and the use ohshestos-containing
replacement parts might be foreseeable. The [g]terefore, will

grant in part the [motion] . . . on the failurew@rn claim as to any

liability for third-party parts. [The court doels¢lieve there’s . . . [a]

genuine issue [of] material fact as to whetherairthose replacement

parts . . . were also provided by Ford and, theegfgsummary

judgment as to the] failure to warn [claim] is dzah

(7) The Superior Court conducted a jury trial from JiBe 2016 to June

29, 2016. The jury returned a defense verdictrd@hing in the special verdict

! The complaint also alleged claims of strict lidjl willful and wanton liability, and
conspiracy, and included various other defendants.

22010 WL 3005580, at *1 (Del. Super. July 30, 2010)

% Opening Br. Ex. A. at 27.



form that Ford was not negligehtBecause Ford was not found negligent, the jury
did not determine whether exposure to Ford asbéstd® parts caused Mr. Walls’
death.

(8) Plaintiffs appealed only the Superior Court’'s granpartial summary
judgment to Ford, where the Superior Court found asatter of law that Ford had
no duty to warn of the dangers posed by brake gagplied by third parties. “We
review the Superior Court's grant of summary judgimge novoto determine
whether, viewing the facts in the light most faymeato the nonmoving party, the
moving party has demonstrated that there are nerrabissues of fact in dispute
and that the moving party is entitled to judgmenaanatter of law?

(9) “Among the essential elements that a plaintiff thpsove in a
negligence-based products liability case is thatdéfendant had a duty to warn of
dangers associated with its produtt.“The manufacturer's duty to warn is
dependent on whether it had knowledge of the hazaskociated with its
product.” This Court has not addressed whether an autoentshufacturer such

as Ford has a duty to warn about the dangers assdavith replacement brake

* App. to Opening Br. at 677 (Special Verdict Form).

® Bantum v. New Castle Cty. Vo-Tech Educ. As&h A.3d 44, 48 (Del. 2011) (internal
guotation omitted).

®n re Asbestos Litig. (Colgainy99 A.2d 1151, 1152 (Del. 2002).

" Id.; see also Nicolet, Inc. v. Nut625 A.2d 146, 150 (Del. 1987) (noting dicta that
manufacturer of asbestos products has no duty ton wastomers of other asbestos
manufacturers regarding hazards of exposure tests)e
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parts manufactured by third parties for use irvébkicles. The Superior Court has
answered this question in the negatfive.

(10) Plaintiffs argue that the Superior Court erred bgngng summary
judgment to Ford because Ford has a legal duty @onvabout the hazards
associated not just with a vehicle’s componentspditit the vehicle as a whole
because it was designed to work with asbestos-oomga component parts.
According to Plaintiffs, because Ford (1) desigmtsdvehicles to use asbestos
brake parts, (2) knew that only asbestos brakespeaould be used as a
replacements, and (3) knew the dangers of expodurang the replacement
process, Ford “had knowledge of the hazards agsdoieth its product,” and thus

had a duty to warh.

8 See, e.g.Bernhardt 2010 WL 3005580, at *2 (“Because Ford did not ofacture asbestos-
containing brakes or clutches, the Court did nofid heord to an understanding of another
manufacturer's asbestos-containing products¥jkerson v. Am. Honda Motor Co., In@008
WL 162522, at *2 (Del. Super. Jan. 17, 2008) (quptowell v. Standard Brands Paint Co.
166 Cal.App.3d 357, 364 (1985)) (“The duty to wdoes not ‘require a manufacturer to study
and analyze the products of others and to warrsusferisks of products.”)Angelini v. Abell-
Howe Co, 1991 WL 215720, at *5 (Del. Super. Oct. 4, 19¢1A] manufacturer has no duty to
warn about dangers associated with the use of anotanufacturer’s products, even when those
products may be used in conjunction with the mastufar’'s own [products].”).

° See, e.gln re Asbestos Products Liab. Litig. (No. V211 WL 5881008, at *1 (E.D. Pa. July
29, 2011) (“Because Plaintiffs raised a genuineassf material fact as to whether Mr. Hoffeditz
was exposed to replacement brakes between 19681888, Mr. Hoffeditz suffers from
mesothelioma, and Ford knew of the asbestos-congpineplacement brakes, this Court
concludes that Ford had a duty to warn Mr. Hoffeditthe known dangers of using replacement
brakes.”);McKenzie v. A.W. Chesterson €873 P.3d 150, 162 (Or. Ct. App. 2016) (“A jury
could find that defendant knew that the Navy reggiithe placement of asbestos-containing parts
in and on the exterior of some pumps by defendad#gsign and pursuant to the Navy’s
specifications. A jury could also find it was feemable to defendant that the Navy would
continue to use such parts in and on the pumpshschviMcKenzie worked and that McKenzie
would be exposed to asbestos as a resuMdy v. Air & Liquid Sys. Corpl129 A.3d 984, 990,
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(11) Ford argues in response that the “bare metal” defdrars Plaintiffs’
claim. The bare metal defense is an affirmativéer® recognized by some
jurisdictions which “provides that a manufactureashno duty to warn about
potential dangers from exposure to a part of itglpct if the manufacturer did not
make or distribute the part” The theory is that the makers of the specific
component part are in a better position to waritsoangers’

(12) We need not decide the central issue presentegppealh however,
because Ford has raised a preliminary issue wedispbsitive—any error by the
Superior Court is harmless in light of the jury'mding that Ford was not
negligent. Error is harmless if it would not sw#gively affect the outcome of the

proceedings or a party’s substantive rigftsHere, the trial judge instructed the

992 (Md. 2015) (“[W]here a manufacturer’s produohtains asbestos components and those
components must be replaced periodically with nelaeatos components, the risk of harm to a
machinist removing the old and installing the neviighly foreseeable” and “when the noxious
component of the product is essential to its inéehdperation, the connection factor is
strengthened, and strongly favors finding a dutyaon.”).

19 Marjorie A. ShieldsApplication of the “Bare Metal” Defense in Asbes®@mducts Liability
Cases 9 A.L.R.7th Art. 2 (Originally published in 2015)E.g, In re Asbestos Litig. (Anita
Cosner) 2012 WL 1694442, at *1 (Del. Super. May 14, 20@®)lding that under Massachusetts
law, a manufacturer is only liable for failure t@mu of risks created solely by its own product);
Harris v. Ajax Boiler, InG.2014 WL 3101941, at *5-6 (W.D.N.C. July 7, 20149 duty to warn
under North Carolina law of other manufacturerglaeement parts)ylorgan v. Bill Vann Co.,
Inc., 969 F. Supp. 2d 1358, 1366-67 (S.D. Ala. 201idd{hg that “the prevailing majority rule

in other jurisdictions is to recognize the ‘baretahelefense);Hughes v. A.W. Chesterton Co.
89 A.3d 179, 190 (N.J. Super. Ct. App. Div. 2014Y¢ do not agree that plaintiffs may prove
causation by showing exposure to a product withalgb showing exposure to an injury-
producing element in the product that was manufadtor sold by defendant.”).

1 See Filer v. Foster Wheeler L1.@94 F. Supp. 2d 679, 690 (E.D. Pa. 2014).

12 See Czech v. Stat®45 A.2d 1088, 1095 (Del. 2008)hittaker v. Houstan888 A.2d 219,
223-24 (Del. 2005).



jury to determine whether Ford had a duty to warn Walls about the risks
associated with its asbestos brake partén the Special Verdict Form, the jury
found that Ford was not negligent for failing torwdr. Walls about the dangers
associated with using Ford original and replacenasbestos brake parts. If there
was no duty to warn about the dangers associatédRerd asbestos replacement
brake parts, then there would be no duty to waoutthe danger associated with
third party asbestos replacement brake parts.
(13) To avoid this outcome, Plaintiffs argue that offigrievidence of third

party asbestos replacement brake parts would hapeoved their chances of

success because the jury could then determine whstlth additional exposure

13 The instruction entitled “Manufacturer/Seller obiSumer Goods — Duty to Warn” stated as
follows:
A manufacturer / seller must warn about the riskgoproduct when it

knows, or should know, that the product involvessk of harm when used for the

purpose supplied. The standard for determiningnthaufacturer’s duty to warn

is whatever a reasonably prudent manufacturer ewag the same activity

would have done. The duty extends not only toirtimaediate purchaser but also

to anyone else who might ordinarily have a riskaifm.

This duty to warn exists only when the manufacturezller has reason to
believe that the product’s users are not awaréhefrisk of harm. There is no
duty to warn when the user has actual knowledgbeflanger. A manufacturer
is not required to warn of obvious risks that azeayally known and recognized.

The trial judge also instructed the jury on the §Bisticated Purchaser” defense:

The duty to warn does not apply when the manufactupplies a product
to a “sophisticated purchaser.” A sophisticatedcpaser is one who the
manufacturer knows or reasonably believes is awhtke risk of danger. There
is no duty to warn the purchaser or its employdesiaithe risks of harm unless
the manufacturer knows or has reason to believiethigarequired warning will
fail to reach the employees, the eventual usetiseoproduct.
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increased the harm to Mr. Walls. But Plaintiffsificse two separate elements of
the negligence equation—duty and causation. The fpund that Ford did not
owe a duty to warn about the dangers associatdd Fatd asbestos replacement
brake parts. Once the jury determined that no tlutyarn existed, it did not reach
the issue of causation. Adding additional asbestptacement parts might have
improved Plaintiffs’ case on causation, but it waslevant to whether Ford in the
first instance had a duty to warn of the dangero@ased with asbestos
replacement brake parts.

NOW, THEREFORE, IT IS HEREBY ORDERED that the judent of the
Superior Court is AFFIRMED.

BY THE COURT:

/s/ Collins J. Seitz, Jr.
Justice




