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Opinion

[Pg 1] In this mesothelioma case, the Appellant, Union
Carbide Corporation ("UCC"), seeks review of the April
14, 2022 district court judgment, awarding the
Appellees, sisters Jill and Shelley Stauder ("the
Stauders"), each $2,750,000 in wrongful death damages
for the death of their father, David Stauder, Jr. UCC
additionally seeks review [*2] of the district court's
award of judicial interest to the Stauders against UCC
relating back to the date the Stauders' original petition
was filed.

Based upon our review of the facts and applicable law,
we affirm the wrongful death awards and the award of
pre-judgment interest against UCC.

Facts and Procedural History

Mr. Stauder was a pipefitter, who worked for several
employers at various locations, spanning from the
1960s to the 1980s. Throughout his career, Mr. Stauder
worked with numerous asbestos products. In his
seventies, Mr. Stauder [Pg 2] was diagnosed with
mesothelioma and within two months of his diagnosis,
he passed away on April 30, 2015. The Stauders are his
two surviving children.

In 2016, the Stauders brought suit for a survival action
and wrongful death damages against their father's past
employers, Shell Oil Co. and Avondale Shipyards, Inc.,
as well as four asbestos manufacturers: Anco
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Insolations, Inc., Lou-con, Inc., the McCarty Corporation
and Taylor Seidenbach, Inc. The Stauders alleged their
father was exposed to asbestos and asbestos
containing materials during his employment that began
in the 1960s, resulting in him contracting and dying from
mesothelioma. Subsequently, [*3] in their Sixth
Supplemental and Amending Petition, filed in July of
2018, the Stauders named UCC as a defendant,
alleging their father was exposed to asbestos while
working at one of UCC's Louisiana facilities.

A multi-day trial was held in December 2021. At that
time, UCC was the sole remaining defendant. The jury
rendered its verdict on December 17, 2021, finding that
seven defendants, including UCC, were negligent and
strictly liable for causing Mr. Stauder to contract
mesothelioma. The jury assigned 20% fault to UCC. The
jury awarded survival damages in the amount of
$4,851,034.31. The Stauders were each awarded
$2,751,793 in wrongful death damages. The district
court rendered judgment on April 14, 2022, in conformity
with the jury verdict. The district court further awarded
the Stauders judicial interest against UCC from the date
the original petition was filed in 2016, and set forth that
UCC is responsible for paying the Stauders
$693,004.90 of the survival damages. UCC's post-
judgment motions, including its motion for new trial on
judicial interest and its "motion for new trial or in the
alternative JNOV or in the alternative remittitur exhibits,"
were denied.

[Pg 3] This timely [*4] appeal followed. UCC raises
three assignments of error: 1.) the jury manifestly erred
in awarding $2.75 million in wrongful death damages to
each of the Stauders; 2.) the district court legally erred
in denying UCC's Motion for New Trial, or, in the
Alternative, JNOV, or, in the Alternative, Remittitur as to
guantum; and 3.) the district court legally erred in
allowing judicial interest to relate back to the date that
the lawsuit was filed when UCC was not added as a
defendant until two years later and where the record
does not establish that Mr. Stauder's injuries were
caused by a "single tortious occurrence."

Wrongful Death Damages

UCC avers that the jury erred in awarding each of the
Stauders $2.75 million in wrongful death damages,
which it alleges far exceeds any jurisprudential award
for damages to adult children in this Circuit. UCC
asserts that only generalized testimony was offered in
support of the Stauders' claims and this is deficient to
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support the large award of the jury. Thus, UCC
maintains the district court erred in issuing its judgment
in accordance with this extreme verdict, and
subsequently erred in failing to grant UCC's motion for
new trial, JNOV, or in the alternative, [*5] remittitur as
to quantum. The jury's award to the Stauders, UCC
argues, is wholly inconsistent with the record and
grossly excessive. Moreover, UCC further contends that
the jury erred in awarding the Stauders the same
amount in wrongful death damages because the
testimony adduced at trial did not reflect that the sisters
were equally impacted.

"Damages for wrongful death are intended to
compensate the victim's beneficiaries for their loss,
following the victim's death." Turner v. Lyons, 03-0186,
p. 11 (La. App. 4 Cir. 1/28/04), 867 So.2d 13, 21; La.
Civ. Code art. 2324.1. "Elements of damages for
wrongful death include loss of love and affection, loss
[Pg 4] of services, loss of support, medical expenses
and funeral expenses." Id., 03-0186, pp. 11-12, 867
So0.2d at 21. The plaintiff has the burden of proving
definite loss. Id., 03-0186, p. 13, 867 So.2d at 22 (citing
Quinn v. Wal—Mart Stores, Inc., 34,280 (La.App. 2 Cir.
12/6/00), 774 So.2d 1093).

The determination of the amount of damages is factual
determination for the jury and is "entitled to great
deference on review." Norfleet v. Lifequard Transp.
Serv., Inc., 05-0501, p. 10 (La.App. 4 Cir. 5/17/06), 934
S0.2d 846, 855 (quoting La. Civ. Code art. 2324.1).
[Internal citations omitted]. The discretion vested in the
trier of fact is "great,” and even vast, so that an
appellate court should rarely disturb an award of general
damages. Youn v. Mar. Overseas Corp., 623 So.2d
1257, 1261 (La. 1993).

Moreover, "[rleasonable persons frequently disagree
about the measure of general damages in a particular
case." Id. "It is only when the award is, in either
direction, beyond [*6] that which a reasonable trier of
fact could assess for the effects of the particular injury to
the particular plaintiff under the particular circumstances
that the appellate court should increase or reduce the
award." Id. "Each case is different, and the adequacy or
inadequacy of the award should be determined by the
facts or circumstances particular to the case under
consideration." Id., 623 So.2d at 1260; see also Turner
03-0186, p. 11, 867 So.2d at 21-22 (citing Coco V.
Winston Industries, Incorporated, 341 So0.2d 332

(La.1977)).

In Dixon v. Travelers Ins. Co., 02-1364, pp. 14-15
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(La.App. 4 Cir. 4/2/03), 842 So.2d 478, this Court further
explained Youn's holding that it is only after a
determination has been made that the trier of fact
abused its discretion that it becomes appropriate for the
appellate court to review the an award of damages in
comparison with prior awards:

[Pg 5] In Youn, the Supreme Court reiterated its
disapproval of an appellate court "simply reviewing
the medical evidence and then concluding that the
award for those injuries was excessive, without
taking into consideration the particular effect of the
particular injuries on the particular plaintiff* and also
reiterated its disapproval of "the use of a scale of
prior awards in cases with generically similar
medical injuries to determine whether the particular
trier of fact abused its discretion in the awards to
the particular [*7] plaintiff under the facts and
circumstances peculiar to the particular case." Id.
Indeed the settled jurisprudential rule is that resort
to prior awards is only appropriate after an
appellate court has concluded that an "abuse of
discretion" has occurred. Cone, 99-0934 at p. 8,
747 So.2d at 1089.%

In determining whether an "abuse of discretion" has
occurred, the Youn court notes that "[e]ach case is
different, and the adequacy or inadequacy of the
award should be determined by the facts or
circumstances particular to the case under
consideration.” Id. Our inquiry therefore is a narrow
one: whether the particular effects of the particular
injuries on the particular plaintiff are such that there
has been an abuse of the much discretion vested in
the trier of fact. Youn, 623 So0.2d at 1260-61.

Dixon, 02-1364, pp. 14-15, 842 So.2d at 487-88.

UCC principally relies on Lege v. Union Carbide
Corporation, 20-252 (La.App. 4 Cir. 4/1/21), 2021 WL
1227137, as clarified on reh'g, 20-252 (La.App. 4 Cir.
5/12/21), 2021 WL 1917784,2 in support of its argument
that the Stauders' wrongful death awards are too high,
particularly for Shelley because she did not testify.

In Lege, a plant owner in a mesothelioma wrongful
death and survival action, sought review of the district

1Cone v. National Emergency Services, Inc., 99-0934

(La.10/29/99), 747 So.2d 1085.

2We note Lege, while published, is not a final opinion and is
subject to revision or withdrawal.

court's judgment finding it primarily at fault for the
plaintiff's death. 1d., 20-252, p. 1, 2021 WL 1227137, p.
1. Additionally, the plant owner sought review of the
district court's award of damages to the [*8] [Pg 6]
plaintiff for pain and suffering and wrongful death
damages to his wife as well as his four children, who
were awarded $500,000 each. Id. The plant owner
asserted the $500,000 wrongful death awards were
excessive because only two of plaintiff's four children
testified and there was a lack of evidence to support the
plaintiff's relationship to the non-testifying children. Id.,
20-252, pp. 14-15, 2021 WL 1227137, pp. 30-32.

The Court recognized that while the plaintiff was loved
by his family, it noted that it is a "court of record." Id., 20-
252, p. 13, 2021 WL 1227137, p. 27 (citing Turner v.
Lyons, 03-0186, p. 14, (La.App. 4 Cir. 1/28/04) 867
So0.2d 13, 22). The Court in reviewing Turner's
applicable holdings, noted that "[b]Jecause loss of
consortium is a personal loss, each child should be
given a chance to convey the impact the injury or death
had on their respective lives." Id., 20-252, p. 14, 2021
WL 1227137, pp. 30-31 (quoting Turner, 03-0186, p. 17,
867 So.2d at 25).3

The Court affirmed the wrongful death awards for the
two children who testified, finding "their testimony was
not general; they each articulated a specific, personal
loss." Id., 20-252, p. 14, 2021 WL 1227137, p. 30. The
Court determined that there was no abuse of discretion
where one of Mr. Lege's sons "testified that he lost
someone he considered a best friend," and his daughter
"wished Mr. Lege would have lived longer so she could
spend more time with him and testified that [Pg 7]
she [*9] lost someone whom she spent time caring for
and with whom she spent time socializing." Id.

Nevertheless, the Lege Court rationalized that the

3 A "wrongful death action arises at the death of the victim, and
compensates the beneficiaries for their injuries that occur at
the moment of the victim's death and thereafter," similarly "a
loss of consortium action arises at the time an injured party's
condition deteriorates to such an extent that his family is
actually deprived of his consortium, service, or society and
compensates the beneficiaries for their injuries at that moment
and thereafter." Landry v. Avondale Indus., Inc., 03-0719, p.
8 (La. 12/3/03), 864 So. 2d 117, 125 [internal citations
omitted]. The two claims are similar because they compensate
"beneficiaries for their own injuries, separate and distinct from
the primary victim's injuries." McGee v. A C And S, Inc., 05-
1036, p. 14 (La. 7/10/06), 933 So. 2d 770, 780 (citing Landry,
03-0719, p. 10, 864 So.2d at 126).
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awards to the two non-testifying children were an abuse
of discretion. Id., 20-252, pp. 14-15, 2021 WL 1227137,
pp. 31-32. The Court reasoned that although the
siblings who testified stated they were also testifying on
behalf of their non-testifying siblings to avoid taking up
too much of the jury's time," they provided only general
testimony about the closeness of the family. Id. The
record was devoid of testimony of the relationship
between the plaintiff and the non-testifying children, who
were present in court during the trial. Id.

Having determined that the jury abused its discretion,
the Court then reviewed prior awards to determine the
highest point that is reasonably within the jury's
discretion based on the record. See Youn, 623 So.2d at
1260-61. The Court held that a review of applicable
jurisprudence reflected that awards to adult children for
the death of an elderly parent ranges from $12,500 to
$150,000. The award to the non-testifying children was
then reduced to $100,000 each. Id., 20-252, pp. 14-15,
2021 WL 1227137, pp. 31-32.

Considering the standards set forth above, we review
this matter under the unique facts presented. We
therefore focus our review [*10] on the evidence
adduced at trial pertaining to the relationship of each of
the Stauders to their father.

We note that at the beginning of the trial, counsel for the
Stauders explained to the jury that Shelley would not be
present at trial because she suffers from a "mental
disability" and that there was a doctor's report which
explained her absence. The jury was instructed to listen
to what witnesses said about Shelley's relationship with
her father. Both Jill Stauder and Mr. Stauder's girlfriend,
Anna [Pg 8] Bordelon, testified about the Stauders'
relationship with their father. Ms. Bordelon's testimony
expounded on Shelley's relationship with her father,
while Jill principally testified about her personal
relationship with her father.

Ms. Bordelon, who was in a twenty-six year relationship
with Mr. Stauder, testified that the Stauders were both
extremely close to their father, including prior to Mr.
Stauder's illness. Shelley, Ms. Bordelon related, lived in
a separate house on the same property with Ms.
Bordelon and Mr. Stauder for approximately five to six
years. She further testified that Shelley visited her father
daily and would have dinner with him. Ms. Bordelon
further explained [*11] that it was Shelley who took her
father to the emergency room the first time he passed
out at home because he was unable to breathe.

Ms. Bordelon further attested to the Stauders being

extremely upset when their father was diagnosed with
mesothelioma. She testified that while she took care of
Mr. Stauder, the Stauders also helped take care of him,
including caring for him on the weekends. Ms. Bordelon
explained that Shelley was currently still grieving her
father and that she did not believe Shelley's emotional
state would ever be the same following his passing. She
further testified that Jill also took her father's death hard.
She related that both sisters were "really close to their
dad" and were continuing to have "a very hard time."

Jill testified that she is a registered nurse and at the time
of her father's illness and passing she was a traveling
nurse. She related that before her father became sick,
they spent time together daily and their relationship
morphed into more of a friendship. They ate Sunday
dinner together every weekend and talked all the time,
she explained. According to her testimony, she and her
father enjoyed playing and watching golf games, as well
as watching [*12] Saints games together.

[Pg 9] She testified that both she and Shelley lived close
to their father and spent a lot of time with him. She
related that her father loved his kids. She further
explained that she and her father had a stronger bond
because of the loss of their brother, who was close to
both her and her father.

Jill testified that prior to placing Mr. Stauder in hospice
she was taking care of him with the assistance, at times,
from Ms. Bordelon and Shelley. She explained that she
decided to place him in hospice after he fell and broke
some of his ribs. He was in hospice for two weeks
before he passed. Jill testified that Shelley was with
their father when he passed.

Following Mr. Stauder's death, Jill testified that she later
met and married a man from New Zealand, where she
eventually relocated. She related being unhappy at her
wedding because of the void she felt from her father's
absence. She also testified that she daily laments that
her two-year old son did not get to meet her father. It
was hard to remain in New Orleans after her brother
and father's deaths, so she relocated to New Zealand,
she explained.

The jury heard testimony about the relationship Mr.
Stauder had with [*13] each of his daughters, who were
both distraught and adversely impacted by their father's
illness and death in distinct ways. Although generalized
testimony about the mutual love the Stauders and their
father shared, specific testimony was offered regarding
the unique relationship each daughter had with their
father.
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For Shelley, who visited and dined with her father daily
for six years, her mental health worsened because of
her father's passing. Jill, who visited her father often and
bonded with him over activities after her brother's death,
experiences guilt because Mr. Stauder missed her
wedding and meeting his grandson. The record reflects
that both sisters loved their father and spent copious
amounts of [Pg 10] time with him in good health and in
illness. The testimony establishes that each sister has
sustained loss of love and affection from their father,
who they each still grieve. The jury's verdict evidences
they understood Shelley was unable to testify and
believed the testimony made on her behalf. The
testimony adduced at trial is not generalized in nature
and the jury's reliance upon the same was not an abuse
of its vast discretion.

In light of the aforementioned testimony, [*14] we find
UCC's reliance on Lege is misplaced. Lege is factually
distinguishable from the matter sub judice. Shelley's
inability to testify coupled with the detailed testimony,
offered on her behalf, of the bond she shared and lost
with her father does not make her comparable to the
non-testifying children in Lege, who were both capable
of testifying and present at trial. Furthermore, the only
facts set forth about the non-testifying Lege adult
children's relationship with their father is that he was
loved by his family and the family was always together.
Regarding Jill, she personally testified* about the bond
she shared with her father, how they had become
friends, and that she laments her father was unable to
enjoy the family she now has.

Based upon our review of the testimony and our narrow
inquiry into whether the particular effects of the
particular injuries on the Stauders are such that there
has been an abuse of the much discretion vested in the
trier of fact, we find no abuse of discretion in the jurors'
award of $2.75 million to each of the Stauders for
wrongful death damages. The jury perceived that Jill
and Shelley had distinctive relationships with their
father, but were equally [*15] close to him and were
devastated by his passing in their own way. While the
wrongful death awards at issue are larger than those in
Lege, this Court first has to determine the jury abused
[Pg 11] its discretion in awarding this amount before
comparing the size of the awards. As discussed above,
we find no abuse of discretion. We cannot apply Lege
as a litmus test for setting the amounts of the respective
wrongful death awards of the Stauders, as this belies
the Youn Court's holding that the unique facts of each

4 Jill testified through video from New Zealand.

case should be considered. This assignment of error is
without merit.

We pretermit UCC's assignment of error pertaining to
the district court's denial of its motion for new trial,
JNOV and remitter because we find the district court did
not err in issuing its judgment in accordance with the
award of the jury.

Judicial Interest Award

In its final assignment of error, UCC asserts the district
court committed legal error in ordering that it pay judicial
interest from the date the original lawsuit was filed in
March 2, 2016, instead of the date when UCC was
added as a defendant on July 31, 2018. Relying on
Burton v. Foret, 498 So0.2d 706 (La.1986), UCC
maintains that because the Stauders' claim against UCC
does not arise[*16] out of a "single tortious
occurrence" with the six original defendants it should not
have to pay judicial interest dating back to the filing of
the Stauders' original petition.

In Burton, the Supreme Court "held that interest was
owed by a solidary tortfeasor named in an amended
petition from the date of the original petition in the same
state court action." Nat'l Bldg. & Contracting Co. v.
Alerion Bank & Tr. Co., 01-2201, p. 6 (La.App. 4 Cir.
10/30/02), 832 So.2d 341, 344. The Burton Court
explained "[ulnder LSA—R.S. 13:4203, legal interest
runs from the date of [Pg 12] plaintiff's first judicial claim
against all parties responsible for a single tortious
occurrence. LSA—C.C.P. art. 1153." Burton, 498 So.2d
at 7125

UCC argues that the basis of awarding pre-judgment
judicial interest is La. Code Civ. Proc. art. 1153, which
provides "[w]hen the action or defense asserted in the
amended petition or answer arises out of the conduct,
transaction, or occurrence set forth or attempted to be
set forth in the original pleading, the amendment relates
back to the date of filing the original pleading." UCC
further relies upon Ray vs. Alexandria Mall, Through St.
Paul Prop. & Liab. Ins., 434 So.2d 1083, 1086-87 (La.
1983), wherein the Louisiana Supreme Court set forth
four factors to determine whether relation back applies
under art. 1153:

5"Legal interest shall attach from date of judicial demand, on
all judgments, sounding in damages, "ex delicto", which may
be rendered by any of the courts." La. Rev. Stat. 13:4203
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1. The amended claim must arise out of the same
transaction or occurrence set forth in the original
pleading;

2. The purported substitute defendant must have
received notice of [*17] the institution of the action
such that he will not be prejudiced in maintaining a
defense on the merits;

3. The purported substitute defendant must know or
should have known that but for a mistake
concerning the identity of the proper party
defendant, the action would have been brought
against him;

4. The purported substitute defendant must not be
a wholly new or unrelated defendant, since this
would be tantamount to assertion of a new cause of
action which would have otherwise prescribed.

[Pg 13] UCC avers that this Court should apply the Ray
factors to the facts of this matter. We decline to apply
the Ray factors to the matter sub judice, where there is
no precedent to do so in matters involving prejudgment
interest.

UCC fails to provide any caselaw to support its definition
of a "single tortious occurrence,” and there is a lack of
legal authority supporting UCC's interpretation that
Burton requires both solidary liability and "a single
tortious occurrence". Furthermore, the Louisiana
Supreme Court clarified its Burton holding in Cole v.
Celotex Corp., 599 So0.2d 1058 (La. 1992).

In Cole, three former refinery workers, who were
exposed to ashestos, filed suit against several
manufacturers of asbestos-containing products as well
as the primary liability [*18] insurer of some of the
refinery executives. Id., 599 So.2d at 1061. At trial, the
jurors determined that the insurer and manufacturer-
defendants were solidarily liable for plaintiffs' injuries. 1d.
The "district court rendered judgment awarding legal
interest on the damages from the date of judicial
demand." Thereafter, the Third Circuit amended the
judgment on appeal "to clarify that legal interest was to
run from the date of judicial demand in the present case
in state court." Id., 599 So.2d at 1081.

In a writ application to the Louisiana Supreme Court, the
plaintiffs raised several issues, including "whether pre-
judgment interest should run from the date plaintiffs filed
suit” in state court, as the Third Circuit held, or from the
date plaintiffs first filed suit in federal court. Prior to filing
suit in state court, the plaintiffs each commenced a
separate suit in federal court, joining only the

manufacturer-defendants. The insurer was not sued
until the plaintiffs filed suit in state court. Cole, 599
So.2d at 1081.

[Pg 14] While addressing the plaintiffs' argument that
the Third Circuit should have held that interest relates
back to the judicial demands they made in federal court,
the Cole Court clarified the Supreme Court's holding in
Burton means that [*19] pre-judgment interest relates
back to the date the plaintiff filed suit against the first
solidary defendant:

. Our citation to LSA—C.C.P. Art. 1153 in
support of this conclusion evidences the limited
nature of our holding in Burton, supra. Burton
simply stands for the proposition that when an
amended petition is filed to add another joint
tortfeasor, interest against that tortfeasor runs
not from the date of the amendment, but from
the date suit was originally commenced in state
court.

Cole, 599 So.2d at1081-1082. [Emphasis added].

Considering the Supreme Court's holding in Cole, and
the absence of jurisprudence supporting UCC's
interpretation of a "single tortious occurrence," we affirm
the ruling of the district court finding no legal error. This
assignment of error is without merit.

DECREE

For the foregoing reasons, the April 14, 2022 judgment
of the district court is affirmed.

AFFIRMED

Concur by: Dale N. Atkins

Concur

[Pg 1] ATKINS, J.
REASONS.

CONCURS AND ASSIGNS

| concur with the majority but write separately to
emphasize certain points in support of the majority
opinion's affirmation of the trial court's decision and the
distinction between the matter sub judice and Lege v.
Union Carbide Corp., 2020-0252 (La. App. 4 Cir.
4/1/21), So0.3d , 2021 WL 1227137.
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"Because the discretion vested in the trier of fact is so
great, and even vast, an appellate [*20] court should
rarely disturb an award on review." Williams v. Placid Oll
Co., 2016-0839, p. 18 (La. App. 3 Cir. 8/2/17), 224
S0.3d 1101, 1113 (quoting Raymond v. Gov't Emps. Ins.
Co., 2009-1327, p. 3 (La. App. 3 Cir. 6/2/10), 40 So0.3d
1179, 1190-91). In discussing an appellate court's role
when reviewing an award of general damages, the
Louisiana Supreme Court has explained:
The role of an appellate court in reviewing a
general damages award, one which may not be
fixed with pecuniary exactitude, is not to decide
what it considers to be an appropriate award, but
rather to review the exercise of discretion by the
trier of fact. This court has long held true to the
following principle:
[blefore a Court of Appeal can disturb an
award made by a [factfinder,] the record must
clearly reveal that the trier of fact abused its
discretion in making its award. Only after
making the finding that the record supports that
the lower court abused its much discretion can
the appellate court disturb the award, and then
only to the extent of lowering it (or raising it) to
the highest (or lowest) point [Pg 2] which is
reasonably within the discretion afforded that
court.

Guillory v. Lee, 2009-0075, pp. 14-15 (La. 6/26/09), 16
S0.3d 1104, 1117 (alteration in original) (quoting
Wainwright v. Fontenot, 2000-0492, p. 6 (La. 10/17/00),
774 So0.2d 70, 74). See also Williams, 2016-0839, p. 18,

circumstances of this case, | agree with the majority that
the trial court did not abuse its great discretion in the
amount awarded in wrongful death damages to Shelley
and Jill Stauder. As the majority Opinion explains,
although Shelley did not testify, Ms. Bordelon's
testimony expounded on both Shelley's and Jill's distinct
relationships with their father, as well as the impact of
his death on each of them. Further, though not
physically present in the courtroom during the trial, Jill
also testified in these respects via video. Again, the
majority Opinion acknowledges that some of the
testimony was general in nature but that [Pg 3] there
was also specific testimony about both Shelley's and
Jill's unique relationships with their father and how they
had each handled his death.

Additionally, [*22] like the majority Opinion, | find Lege
distinguishable from the matter sub judice. In Lege, two
of the decedent-father's four adult children, Kristina and
Rodney, "were present in court during the trial" and
available but did not testify. 2020-0252, p. 31, So0.3d
at , 2021 WL 1227137, at *14. The other two adult
children, Bridgette and Tyler, testified about their
respective relationships with their father and in a
"general” manner "that their family was always together"
but did not provide specific testimony about the
decedent's relationships with Kristina and Rodney. Id.
As this Court explained therein, "in reviewing damage
awards to children in a wrongful death action, the
reviewing court must look to 'the circumstances of the
relationship of each child with the decedent.” Id. at p.
28, S0.3d at , 2021 WL 1227137, at *13 (quoting

224 S0.3d at 1113. That is, an appellate court's
preliminary inquiry is whether the trial court abused its
discretion. Youn v. Mar. Overseas Corp., 623 So.2d
1257, 1260 (La. 1993) (citing Gaspard v. LeMaire, 245
La. 239, 158 So.2d 149 (1963); Ballard v. Nat'l Indem.
Co. of Omaha, Neb., 246 La. 963, 169 So0.2d 64 (1964);
Lomenick v. Schoeffler, 250 La. 959, 200 So.2d 127
(1967)). Only if the appellate court determines that the
trial court [*21] abused its discretion does the appellate
court look to prior awards to determine what is
appropriate. Id., 623 So0.2d at 1260-61 (citing Coco V.
Winston Industries, Inc., 341 So.2d 332 (La. 1976);
Bitoun v. Landry, 302 So.2d 278 (La. 1974); Spillers v.
Montgomery Ward & Co., 294 So.2d 803 (La. 1974)).
This is because "[e]lach case is different, and the
adequacy or inadequacy of the award should be
determined by the facts or circumstances particular to
the case under consideration." Id., 623 So0.2d at 1260.

With these principles in mind, adopting the facts as set
forth in the majority Opinion, and based on the

Turner v. Lyons, 2003-0186, p. 12 (La. App. 4 Cir.
1/28/04), 867 So.2d 13, 22). Because the record
contained minimal evidence pertaining to Kristina's and
Rodney's specific relationships with their father, this
Court concluded that the trial court had abused its
discretion in awarding the same amount of damages to
all four children and reduced the damage awards to
Kristina and Rodney. Id. at pp. 31-32, So0.3d at
2021 WL 1227137, at *14-15.

In contrast, the record in the present matter provides
ample evidence of Mr. Stauder's relationships with
Shelley and Jill, as noted above and [*23] as discussed
in the majority Opinion. Although Shelley did not testify,
she was not present and available at the trial unlike the
non-testifying siblings in Lege; and, as the majority
Opinion points out, her absence was due to a "mental
disability" as supported by a doctor's report. Moreover,
unlike in Lege, other trial testimony, namely that of Ms.
Bordelon, expounded on Shelley's distinct relationship
with Mr. Stauder and the aftermath of his death. Turning
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to Jill, though she was not physically present in the [Pg
4] courtroom for the trial, unlike Kristina and Rodney in
Lege, Jill nonetheless provided testimony about her
specific relationship with her father and the impact of his
death via videoconferencing. Thus, while | acknowledge
Lege, | agree with the majority Opinion that it is
distinguishable from the matter sub judice; and | agree
with the majority Opinion that the trial court did not
abuse its great discretion in the amount awarded to
Shelley and Jill. Further, finding no abuse of the trial
court's great discretion in the amount awarded, | also
agree with the majority's decision not to compare the
amount of damages awarded herein with other cases.
See Youn, 623 So.2d at 1260 (holding that "[o]nly [*24]
after . . . a determination of an abuse of discretion is a
resort to prior awards appropriate . . . .")

Finally, |1 agree with the majority in affirming the trial
court's decision to order Union Carbide Corporation
("UCC") to pay judicial interest from the date the original
lawsuit was filed instead of the date when UCC was
added as a defendant and to pretermit discussion of
UCC's second assignment of error.
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